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TH E PANEL’S DECISIO N CO NFLICTS W ITH DUE PRO CESS
PRINCIPLESEXPLAINED IN TH E STEELW O RKERSTRILO GY

A. AnAgreementToArbitrateIsNotanAgreementtoAnUnfairProcess

NFL CommissionerR ogerGoodellimproperlyexercised hisauthorityasan

arbitratorherewhenheupheldonappealhisownsuspensionofTom Bradyongrounds

differentfrom theonesjustifying theoriginaldecision, failed to explain how that

decisionfitintogenerallyacceptedprinciplesforindustrialdueprocess, andignored

NFLPA argumentsthatweregroundedintheparties’agreement.Thepanelopinion

upheldGoodell’sarbitraldecision, notwithstandingtheseinfirmities.

Thiscasepresentsasignificantquestionofnationallaborlaw: W henparties

agreetoarbitrate, dotheyalsoagreetoanarbitraryprocesswherethatarbitratormay

transform an appellate proceeding into a trialde novo, ignore generally accepted

principlesofindustrialdueprocess, andignoreargumentsgroundedinthecollective-

bargaining agreement(“CBA”)? Ifcourts allow arbitrators to ignore the CBA’s

“appellate”limitationsortheparties’arguments(andtheprobativeCBA languagecited

insupportofthosearguments), partieswillnolongerbeabletotrustarbitrationasa

fundamentallyfairprocess, therebydiscouragingitsuseasadispute-resolutionmethod

thatprotectsindustrialpeace. Ifleftuncorrected, thisdecisionmaydestroythevery

processthattheCourtwishesto protect– thepeacefulresolution oflabordisputes

throughanon-arbitraryandfairproceeding.
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B. CourtsMustVacateArbitralAwardsThatDoNotDraw TheirEssence
From theCBA

1. Topromoteindustrialpeace,theSupremeCourtupheldlaborand
managementagreementstoarbitratetheirdisputesaspartofanon-arbitrary
andfairprocessinreturnforunionssurrenderingtheirrighttostrike

O verhalfacenturyago, theSupremeCourt, in theSteelworkersTrilogy, three

decisions penned by Justice Douglas and issued on the same day, outlined the

importanceoflaborarbitration inavoidingindustrialstrifeandpromotingindustrial

peace.2 Indeed, bythetimetheCourtdraftedtheTrilogy, ithadalreadyexplainedthat

“theagreementtoarbitrategrievancedisputes[wa]sthequidproquoforanagreement

nottostrike.”TextileW orkersUnionv.LincolnMills, 353 U.S.448, 455 (19 57).TheCourt

furtherdescribed, inEnterpriseW heel& Car, thatinreturnforsurrenderingtherightto

strike, unionswereentitledtoacertainstandardforlaborarbitration.Thatvisionfor

labor arbitration, a process thatshould inure to the benefitof both labor and

management, islargelybased on thedescription ofanon-arbitraryand fairprocess

containedinthefamousH olmeslecturebyYaleLaw SchoolD eanH arryShulman.See

H arryShulman, Reason,Contract,andLawinLaborRelations,68 H AR V.L.R EV.9 9 9 (19 55).

2. Arbitratorsareforbiddenfrom dispensingtheirownbrandofindustrialjustice

2 Steelworkersv.AmericanManufacturingCo.,363 U.S.564 (19 60);Steelworkersv.W arrior&
GulfNavigationCo., 363 U.S.574 (19 60);Steelworkersv.EnterpriseW heel& CarCorp., 363
U.S.59 3 (19 60).



3

ThedecisionalauthoritygrantedarbitratorsbytheSteelworkersTrilogyhasa

significantlimitation. Thearbitrator’saward“islegitimateonlysolongasitdrawsits

essencefrom thecollectivebargainingagreement.”EnterpriseW heel& CarCorp.,363 U.S.

at59 7. TheCourtaddedthat, “[w]henthearbitrator’swordsmanifestaninfidelityto

thisobligation, courtshavenochoicebuttorefuseenforcementoftheaward.”Id.The

purposeofthisrequirementistoensurethatthearbitratorunderstandsthat“hedoes

notsittodispensehisownbrandofindustrialjustice.” Id. Thisisespeciallytruein

caseswheretheconditionsfordeferencetothearbitrator–neutrality, expertise, ortrust

–donothold.

3. Toavoidhavingareviewingcourtvacatethearbitralaward,anarbitrator
shouldshowhowhisorherdecisionfitswithinwell-establishedstandardsfor
justice

“Few things are more significant to employees than limitations on their

employer’spowertodisciplineordischargethem.”R ogerAbrams& D ennisNolan,

TowardaTheoryof“JustCause”inEmployeeDisciplineCases, 19 85 D UK E L.J. 59 4, 59 4

(19 85). Fordisciplinetobejust, theremustbeagoodreasonfordiscipline;alegitimate

managerialinterestthatisfurthered;and proceduralfairness. Id. Thejustcause

standardhasdevelopedmeaningovertheyearsthroughitsapplicationinspecificcases.

Arbitratorsfaced with applying itsgenerallanguagehaveaccessto arich bodyof

decisionallaw supportedbyarbitralopinions.

Bynow muchofthewell-recognizedjurisprudenceofjustcausepertainstothe

proceduresthatmanagement, seekingto disciplineworkers, mustapply.To alarge
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extentthepracticalsignificanceoftheessencestandardindisciplinecaseshasbeento

requirearbitratorstodeterminethemeaningofcontractuallanguagebyreferencetothe

establishedjurisprudenceofpenaltiesandinfractionsasappliedinpreviouscases.An

opinion thatfollows precedentand is based on the established jurisprudence of

arbitration, infactdrawsitsessencefrom theagreement. Thisstandardisconsistent

withthebasicpolicybehindtheessencestandard. Solongasthearbitratorisseeking

to beconsistentwith thedecisionsofotherarbitratorsorjudgesheorsheisnot

attemptingto“dispensehisownbrandofindustrialjustice.” Thereislittlereasonto

concludethatCommissionerGoodellwasoperatingunderadifferentormorelenient

proceduralstandard. H isopinioncontainsnosuchclaim. Indeedhestatedthat“I am

verymuchawareof, andbelievein, theneedforconsistencyindisciplineforsimilarly

situatedplayers.”

4. CommissionerGoodell’sAwardDoesNotConstituteJustCauseBecauseIt
FailsToMeetStandardsforIndustrialDueProcess

Goodell’sawardfallsfarshortofthemarkwithregardtoproceduraljustice. As

Abramsand Nolan explain, “[t]heconceptofjustcauseincludescertain employee

protectionsthatreflecttheunion’sinterestin guaranteeing‘fairness’in disciplinary

situations.” Mostimportantly, employeesareentitledtoindustrialdueprocess. H ere,

thismeansthatemployees, suchasBrady, areentitledto:

[1]a. actualorconstructivenoticeofexpectedstandardsofconductand
penaltiesforwrongfulconduct;

b. adecision based on facts, determined afteran investigation that
providestheemployeeanopportunitytostatehiscase, withunion
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assistanceifhedesiresit;

c. theimpositionofdisciplineingraduallyincreasingdegrees, ...

2. Theemployeeisentitledtoindustrialequalprotection, whichrequireslike
treatmentoflikecases....

Itisacriticalerrorthattheopinion byCommissionerGoodell, anon-expert,

non-experienced and non-neutralarbitrator, makesno effortto follow orapplythe

establishedrulesoffairandconsistentprocess. H eneveradvertstothedecisionof

establishedlaborarbitratorsorjudgesastothedisciplinaryprocessunderacollective-

bargainingrelationship. Itisdifficultto avoid theconclusion thathisfailureto do

comprisesthefatalarbitrationerrorofseekingtoimposehisownbrandofindustrial

justice.

Goodell'sdecision bearsallthehallmarksofan arbitratordispensinghisown

brandofindustrialjustice. H equickly, withlittlediscussionandnocitation, rejected

theremedialprecedentsofferedbytheNFLPA.H econcluded, withoutreferenceto

outsidesources, thatBrady’sderelictionshouldbeanalogizedtotakingaperformance-

enhancingdruginviolationofleaguerules. SeeSpecialAppendix57.

Noauthorityiscitedfortheconclusionthatdeflatingfootballsshouldbetreated

liketakingperformance-enhancingdrugs. A keydifferencebetweenthetwosituations

isthattheNFLPA agreed to thepenaltyforsteroid useaspartofthecollective-

bargainingprocess;theNFLPA hadnovoiceinestablishingthisparticularpenaltyfor

deflatingfootballs.TheUniondid, however, haveavoiceinestablishingthepenalty

schedule,whichGoodellignored.Thereareothersignificantdifferencesbetweentaking
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drugsanddeflatingballs. Takingperformance-enhancingdrugsofteninvolvescriminal

lawviolations,whichisnottrueofdeflatingfootballs.SeeNFLMgmt.Councilv.NFLPA,

___F.3d___, 2016 W L1619 883, *19 (2dCir.2016).Byequatingthetwosituations

withoutreferencetoanyauthorityandwithoutdiscussionastowhythebargained-for

remediesdidnotapply, theCommissionerappliedhisownbrandofindustrialjustice.

NotonlydidtheCommissioner, asarbitrator, takeactionwithoutprecedentbut

healsoignoredexistingrulesofarbitrationgenerallyrecognizedinthejurisprudenceof

justcause asnecessary to justify penalties. Forexample itis a staple ofarbitral

jurisprudencethatadisciplined employee isentitled to know preciselywhatheis

chargedwithandtheemployermaynotseektojustifypunishmentbyalteringtheinitial

charge. InBrady’scasethearbitratoronhisownexpandedthechargeandusedthe

expandedfindingasabasisforjustifyingthepenalty.SeeNFLMgmt.Councilv.NFLPA,

129 F.Supp.3d.449 , 461 (S.D.N.Y.2016);seealsoNFL Mgmt.Councilv.NFLPA, ___

F.3d___, 2016 W L1619 883, *21 (2dCir.2016) (C.J.K atzmann, dissenting) (pointing

outhow theCommissionerfailedtotreatlikecasesalike).

CO NCLUSIO N

Thepanel’sdecisionempowersarbitratorstoignoretheparties’argumentsand

CBA-imposed limitationson theirpower, and deniesrecourseto partiesthathave

sufferedeventhemostegregiousviolationsofindustrialdueprocess. Insodoing, the

paneldistortslaborarbitrationintoanunfairandarbitraryprocessofdisputeresolution

thatwillforcebothworkersandmanagementtothinktwicebeforeagreeingtoarbitrate
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adispute. Thefullcourtshouldgrantrehearingtocorrectthepanel’serrorsandensure

thatlaborarbitrationremainsoneofthegreatestaccomplishmentsofmodernindustrial

relations.
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